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of eben, the r Faber hed, want whe exe: 
wh, Bey he a 


. 8 195 
i ppo nted Dame Katherine Suttie his Lady, 
2 | W M8 


| 8005 Ref . his Brothers, to be 
y 7 Eh, to the 7 ppellant ears of Age. In purſuance 
whereof they BEL” of the a hn ol the A ie bur the 
F of their Buſineſs, and af che 28 00 ets which de- 
ſceoded to the Appellant, was e to the Reſpondent as'a Perſon 
of more Skill chan the Lady, Fi having more Leiſure than his Brother. 
be Appellant became Age io the Year 1719, and the final Ac- 
2 4 unt, between his Gutrdiahs ahd him, bein ng 55 prepared and preſented to 
Q upon the 2 5th Day df Nbuehuber that Ap ant, repoſing 
An his abe earl in tys Uncle the Reſf pomden theſe AR 
— Ba as by the Agony itſelf, in BET he C Guardians * to Ben 
= BR the Rept ap A confic erable P Part of. his Eſtate t kor or ne whole N, without any 
= 


1 allant” went inte the Army ſome Time befort We de of Age, e ſoon promoted 
to che K 2 Caf tain of Dragoons ; z and being ſeldom at Home, and dee e in 1 1.5 own. 
3055 5 Reſpopdent ſtill. continued in the ſame general M M anagement 0 of them, and 
ire with the Rents of his Eſtate, Profits of his Troop, and all, his other Moneys, inſomuch 
ellant had occaſion t Ve draw for, or TePeaves, any Part thereof out 0 
led to take written ouchers for the fame. | 
ies of ement. gave the Uncle a'confi rable Degree" of Influence over his 
ant, which. was increaſed, by, his Uncle's giving out, upon all Occglions, that he 
pellant, his ſole Heir: And this' Truſt os Reliance was carried ſo far as the 
A ae; with and for his Uncle“ in 1575 ums of Money borrowed for his,” hle's 
Appell without Ha for ar taking any Security for his Rel ef. 


In ſuch * ity pA ellant Gout not, have beſitated to execute any Deed which bis Uncle 


ſhould have thought reaſanable ; and while he Was thus diſpoſed, his Uncle cauſed to be preſented 
to him, and he on the z iſt of December 1 726 executed, 4 ond, 'by. which he acknowledg himſelf 
to; haye 2 then 


Sterling, and bound, and obliged himſelf, his Heirs, Executors and Succeſfors, to have paid the ſaid 
Sum x0 the {aid Mr. Thomas . or his Aﬀignees, (ſeclud ding. his Heirs. and Bender at the Term 
of Marfiumaſ next Followin With 300 J. Sterling in Name of Penalty in Caſe, of Failure, and Inte- 


1 the Date of the. ond; Proviſo and declaring, That in * the ſaid Mr. Thomas Hay ſhould 

for the {; Td Sum in his gyn Life-rime, or What Part thereof ſhould be reſting at the Time 

os Va the ſame could n. not be Payable to his Heirs or Executors, but "ſhould accreſce and 

e Appellant himſelf ; and. Hed Bond was executed of the aid Date at Alderſton, before 
Fs. 775 Eds: Cornet, and George Hay, Adjutant, in the Royal North Britifh Dragoons. . . 

No Arn Was: pres between. the Appellant and his Uncle. the Reſpbaent previous to, or 

at the * of © en the. ſaid Bond, from whence it could appear whether either of them was 
tg to th o_ ot one, of the many "Vouchers or Documents, from which the Charge 
againſt the Appe in fuch Ac count (if one, had been inſtituted ; might have ariſen, was then, or at 
any Time — or 5 ince, e up to the Appellant, but all of them, as well as the Bond, 

remained-in the Hands of his Uncle, 

„The Hg prepared at Edinbur. nburgh, by” the. ſale Direction of the Reſpondent, and. Picboit the 
privity of the Appellant; it Was Two ready for Execution: to the Appellant, at his Houſe in 
the Country, by Cornet 65 and it was executed by the AO out of the entire Truſt and 
Confidence ye * repoſed in 12 hee and upon Aſſurances Siven m at that Time by Mr. Wilkinſon, 


intended it or a Memorandum between the Appellant ga him, that it was not 
| ney or be 21 2 I din ms, and chat he Was tö oy eir to his, Uncle in his whole 
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the A t. Was to put his h to without \Evidence wen ar 

13 to hi fr Noor 10 > ths DIC. kid 85 
For * ing e of Eo 4. 5 s Bond,” ite Appellant, tontinied to r epoſe the fame Truſt 
5 E in i pe i 95 the Reſpo „and left the Management of all his affe to him; and 


e pry Sc fn the Aue Kind Tofeſſions With regard to the Ap pel- 
the Reſpondent intended to. make the beſt Advantage he could of "ihe 


EE PRE re from the Ae t in * 4 wy under the Circumſtarices already 
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juſt indebted, reſtin 17 4 owing, to the ſaid Mi. Thomas Hay the Sum of 1800 J. 


Eſtate at his n OA, Were. * 9 con ken d. by the Frame of the Bond itſelf, 
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2 to, , or 
for the Appellant (according to Vouchers therein appeal ) e 5 
ded to charge the Appellant. But he did not therein charge himſelf with, or give Credit to the Appel- 


trimony due from the Appellant's Father, al 
formal Releaſe for the ſame, ſo long ago as the Year 1700 ; and upon Diſcovery made of this, amongſt 


made almoſt the ſame Charge on the Appellant, as he had done in the Memorial aforeſaid, to the 
Amount of 5044. J. Sterling, he was willing to admit, that he had received or was chargeable 'with 
Sums belonging to the Appellant, to the Amount of 3020 7. Sterling, and upon this Footing an Ac- 
count was framed and ſtated by Mr. Farqubarſon; but the Appellant was and is able to prove, that 
this Account is erroneous, and to his Prejudice in many Reſpects; but perceiving that it was in vain 
to open theſe Errors, while the Reſpondent was not concluded by the Account, he infiſted; that the 
Reſpendent ſhould ſign that or any other Account, as an Account be would abide by; but he declined 
to give any thing in Writing under his Hand, which could poſſibly fix a Charge againſt himſelf in 
Favour of the Appellant. 1 0 5 „ 2 ö 
The Appellant being very deſirous to avoid a Suit with his Uncle, wrote a Letter to him, re- 
queſting him to condeſcend particularly by a Writing under his Hand, in what Manner the Sum con- 
tained in the Bond was made up, or refer the Matters in Diſpute to Arbitrators ; and this Letter was 
R to the Reſpondent before a Notary and Witneſſes under Form of a Proteſt, requiring ſome 
nſwer to it. ; | 1 
But the Reſpondent declining to make any Anſwer, the Appellant preferred a Bill of Suſpenſion to 
the Lords of Seſſion in Scotland, praying a Suſpenſion or Stay of Execution upon the ſaid Bond, till he 
ſhould be heard upon the Reaſons aſſigned in his ſaid Bill; and the Prayer thereof having been ted 
(upon ſpecial Bail put in to the Extent of the whole Demand) the Appellant brought alfo an Action of 
eduction, Improbation and Declarator, with Concurrence of his Majeſty's Advocate, as is uſual in 
ſuch Suits, againſt the Reſpondent, to compel him to produce the ſaid Bond, and for having it reduced 
or ſet aſide, and declared vod. A eee eee 8 
Both Cauſes came on by Courle before Lord Eaſdalz Ordinary, and Parties were heard by their Coun- 
cil ; and the Appellant, for the Reaſons aſſigned by him ariſing from the Writings and Facts herein 
above {et forth, Infiſted and prayed, that the Lord Ordinary would ordainthe Reſpondent to condeſcend, 
by a Writing undder his Hand, what/the onerous | Cale was of e the Bond'in Queſtion, and to 
Se ig a parcel "Stab phe Ace between Hin and the Appellant's at the Date thereof, or other- 
wiſe that he ſhould be Held as confeſſing (what "the" Appellant inſiſted was the Truth) that the Bond 
was granted without any juſt onerous Cauſe, and on the Faith and Confidence that Payment thereof was 
never to be demanded ; and that thereupon his Lordſhip would ſuſpend or ſtop all Execution on the 
Bond impliciter, and reduce or ſet it aſide all together. But, 5 N 
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Didiaery, by - Linelocutor Sanne «dy r 
DAT es ee. e H. 7 the Dur = 
Letters proceeded DECERNED fuperceaded extratting _ «4 
85 2 November then next. n : 2 | 7 


eee eg 6 bs Loſi ag elbe esd. - 
ed, that in Oonfderstion of what was therein fer forth, his would be pleaſed to alter vy pro 
and to rund, chat the Reſpondent ought to Account of his Intromiſſions and 


2 to which he referred in the Pleadings, and averred to have been drawn ont before the 
. this Band ; or at leaſt to give in a Condeſcendanogtet che Cauſe of granting thereof; and 
eſs or deny whether the Account drawn out at gr = ky or pe * 
[that from which: he the Balance did ariſe, which the Bond is granted, and whether 
be received che Sums due to the he is charged in the ſai Abeount; or if any 
ſhould remain with his ſhip as to this Point, to allow Colonel M* Dowal: and Captain 
Wilkinſon to be examined upon the Facts ſet forth. touching the State of Affairs delivered to MO: 
pellant in a6, and what paſs d at the Time of his: executing the Bond in Queſtion, | 
And Anfwers having Pur in to this Repreſentation on Behalf of the Reſpondent - . 
The Lord Ordinary, by Interlocutor of this Date, having again confidered the ſaid Repreſentation with 
25 6 3 3 heres a. laſt, and ſos the Defire 


— his Perition to the Court, oom of the Lord Ordinary's tvo Interlo- 
that their Lordſhips would be pleaſed to . alter the ſame, and find, 
ent ought to the Account of his Intromiſſions with the Appellant's Effects, 
and of 'his'Disbufſernents for him to which he referred in the Anſwers made for him to the Appellant's 

« As the groſs View, Stating, or Clearance, made up before granting of the 
in Queſtion, and as ſatisfactory to the N and other Perſons of Honour, that he Sum 
2 « for which it was granted was then due, or at leaſt to give in a-Condeſcendance by an Account of 
Charge and Diſcharge, anſwering in Ballance to, or exceeding, the Sum for which the Bond was granted, 
fuch as be will abide by, as the Cauſe of granting the Bond. —Aad particularly to confeſs or deny, whe- 
ther the Account produced in Suit, drawn up by Francis Farqubarſon at the Sight of his Agents, is the 
Account from which he alledges, and will maintain, that ſuch Ballance did- ariſe ; and whether he re- 
ceived the Sums belonging to the the Appellant, wherewith he is charged in ſaid Account; and if any Diffi- 
culty ſhould remain with their * this Point, to allow George Hay (now Colonel A. Dome ) 
and Captain Wilkinſon, the ſubſcribing Witneſſes to the Bond, to be examined touching what paſs'd at 
the Time of the Appellant's executing it, as to the giving any Accounts or Value to him, or as to ans 
Declarations of the Reſpondent concerning his Purpoſe in asking the Bond, and his favourable 1 
tions towards the Appellant; and alſo to allow Colonel M*Dowal to be examined touching the fate 
| written by him, an delivered by e Reſpondent to the Appellant in Auguſt 1726, and whether it was 
not made up by him as dictated e Reſpondent, or from Materials furniſhed by him. 
9-50. The Lords by Interlocutory of his Date, having heard the ſaid Petition, ADHERED #0 the Lord Ordi- 
n. 2 mnary's Interlocutors, and refuſed the Defire of the Petition. - . 
nterl0- " The Appellant being thus 1 to plead to the Bond, as a Bond well/conſtituted, he preferred 
x MY reſentation 'to the ſhewing Cauſe why (this notwithſtanding) Execution could 
not be awardedrupon it, in wo „ that the 5 — had, ſince the Date theteof, poſſeſs*d himſelf 


of Mobeys belay to the ppellant, or was otherwiſe indebted to him in Moneys ual to the 
Sums in the or Part of which Moneys ſo 9 to che Extent of 683.1. 6g. 8 d. 
Sterling, three Recipe under -his Hand were produced, and therefore praying, that the faid Lord 


Ordinary would alter his Interlocutors above recited, in ſo far as they find the Letters or Charge 
orderly proceeded for the whole Sums, Principal, Intereſt and Penalty, and to ſuſpend the ſame - 
mpliciter to the Extent. of the ſaid Sum of 683 J. 65s. 8d. Sterling, and to allow the Appellant to 
be heard on the other Particulars ſet forth in the "laid Repreſentation, and i in the mean Time to ſtop 
extracting any Decree— And, 
40-50. = Lord Oy, by Tnterlocutor of this Date, onLY ordained the ſaid Repreſentation to be ſeen 
© Gay anſwere — | 
Ta The Appellant has hrodghe his Appeal againſt the four Interlocutgry Sentences or Decrees afore- 
1 ſaid, viz. of the 22d of Fuly and gth of December 1749, and 12th of January 1749-50, pronounced 
by che Lord Ordinary, and of the 2d of January 1749-50 pronounced by the Court; and humbly 
e , Varied or amended, for the following among other | 


r 2-: 0 No 


1 For that che Influence the Reſpondent had obtained over the Appellant from his Infancy, by e 
the chief Direction of his Eſtate and Education, which, joined to his Relation as Uncle, gave 
him a Parental Authority, and the Hopes which were given him of becoming the Reſpondent's 
Heir according to ee Declarations, eaſily might, and really did, induce him, in his young 

and unwary Years, _—_— y to execute an Deed the Reſpondent thought proper. - 

II. The Tenor of this Bond, wherein the Appe was ſubſtituted as Heir to his Uncle, evidently | 
ſhews the Reſpondent had Skill „ to 0 bold Ad of theſe favourable Diſpoſitions in the Appel- 
lant.— This Circumſtance, though alterable at the Reſpondent's Pleaſure, Was ſufficient to catch 
the Appellant already ſo much en ge in Favour of his Uncle. 

III. This Bond does not import to have granted for Money borrowed from, or advanced by the 

EReſpondent, but that 25 Appellant was indeb rin god, owing to hi n the Sum of 1800 . 
which muſt have been the Reſule of an Account. them, but no ſuch Account was ever 

, exhibited to the Appellant, nor any Vouchers «Smithy ;. for the Account in Colonel M*Dowa!'s 
Hand Writin 1 given to the Appellant by the Reſpondent, a few Months before the Date of 
e 827 che e ce ö Fit the Ballance Fe by e | 
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